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Departments Issue Additional
FFCRA and CARES Act Guidance

On February 26, 2021, the Departments of Labor, Health and Human Senvices, and the Treasury
(together, the “Departments”) issued FAQ 44 addressing health coverage issues related to COVID-
19.

Briefly, the new FAQs focus on diagnostic testing and coverage for testing and clarify previous
guidance in FAQ format.

BACKGROUND

Section 6001 of the FFCRA requires group health plans (including grandfathered health plans) and
health insurance issuers to provide coverage for certain items and senvices related to testing or the
diagnosis of COVID-19 without any cost-sharing requirements, prior authorization or other medical
requirements. Section 3201 of the CARES Act amended Section 6001 of the FFCRA to include a
broader range of diagnostic items and senices that must be covered the same way. Since the
FFCRA and CARES Act have been enacted, the Departments have issued several sets of FAQs to
help people better understand the laws.

WHAT’S NEW

The guidance clarifies that:

= Medical screening criteriamaynotbe usedto deny (or impose costsharing on) a claim for
COVID-19 diagnostic testing foran asymptomatic person who has no known or suspected
exposure to COVID-19. Plans and carriers maystill distinguish between asymptomatic people
and general workplace testing.

= Referrals for COVID-19 testing thatcome from a licensed or authorized health care provider are
assumedto reflectan “individualized clinical assessment” and the testshould be covered
withoutcostsharing, prior authorization, or other medical managementrequirements.

=  Providers maylimiteligibilityfor testing based on clinical risk or managementoftesting
supplies.

= Plans andissuersare notrequired to provide coverage for testing foremployment purposes
(though they may).
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= Thereis no distinction between point-of-care testing (i.e., drive through) and other testing for
coverage purposes.

= Al COVID-19 vaccines recommended bythe Centers for Disease Control and Prevention
(“CDC”")mustbe covered withoutcostsharing. As of the date of this bulletin, the Pfizer and
Moderna vaccines mustbe covered. The Johnson and Johnson vaccine is expected to require
coverage by March 18, 2021.

= COVID-19 vaccines mustbe covered without costsharing regardless ofhow itis billed and
regardless ofwhetherthe vaccine requires the administration of multiple doses in orderto be
considered a complete vaccination.

= Coverage of arecommended COVID-19 vaccine maynot be denied because an individual is
notin a category recommended for earlyvaccination — the coverage mustbe provided
regardless of prioritysetby states and local jurisdictions.

=  Although on-site medical clinics are always excepted benefits, COVID-19 vaccines maybe
offered at on-site medical clinics as excepted benefits.

=  An Employee Assistance Plan (“‘EAP”) will notbe considered an excepted benefitsolely
because itoffers benefits for COVID-19 vaccines and theiradministration butthere mustbe no
cost-sharing.

= The Departmentswill nottake enforcementaction againstanyplan orissuer that does not
provide at least60 days’ advance notice of a change affecting the SBC to reflectthe addition of
coverage for qualifying coronavirus preventive services, as such services mustbe covered on
an expedited timeframe. However, plans and issuers must provide any required notice ofthe
changes as soon as reasonablypracticable.!

NEXT STEPS

Plan sponsors should review the Departments’ new guidance and confirm with their carriers or
TPAs that the plans they sponsor are meeting the requirements contained in the new FAQs.

RESOURCE

A copy of the FAQs is located here, https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-
activities/resource-center/fags/aca-part-44.pdf.
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! Thisalignswith reliefissued in April 2020 permitting a planorissuer may add benefitsor reduce oreliminate cost sharing
forthe diagnosisand treatment of COVID-19 orfortelehealthand otherremote care servicesduring the COVID-19 Public
Health Emergency or national emergency declaration period without providing 60 days advance notice. Under normal
rules, there is a 60-day advance notice requirement for any change affectingthe SBC thatisnot part of annual renewal.
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