EEOC Guidance on COVID-19 Vaccines and Employer Incentives

The Equal Employment Opportunity Commission (‘EEOC”) posted updated guidance related to employer policies on COVID-19 vaccinations, incentives,
and the impact of Equal Employment Opportunity (“EEO”) laws including the Americans with Disabilities Act (‘ADA”), Health Insurance Portability and

Accountability Act (“HIPAA”), the Genetic Information Nondiscrimination Act (“GINA”), and Title VIl of the Civil Rights Act, as amended by the Pregnancy
Discrimination Act (“Title VII).

Federal EEO laws do not prohibit an employer from requiring employees to be vaccinated for COVID-19 before physically entering the workplace, as long
as the employer complies with the reasonable accommodation provisions of the ADA and Title VIl for an employee who cannot be vaccinated due to
disability, pregnancy, or a sincerely held religious belief. Additionally, employers may consider voluntary vaccination programs and may offer incentives
(e.g., cash, time-off) to encourage employees to obtain COVID-19 vaccinations.*

This chart provides highlights from the guidance. It also provides insight as to how incentives may be used in a wellness program thatis part of a group
health plan. It is not exhaustive and does not take into account any state or local laws.

COVID-19 Vaccine Obtained from a Third-Party Vendor (e.g., provider, pharmacy, community center)

Employer Action Incentives ADA Implications HIPAA Implications GINA Implications Other Implications
Employer No = Permissible = N/A = N/A withrespect to the = Subject to provisions
Requires Incentives = Subject to reasonable employee of Title VII
Vaccine Offered for accommodation for = Employer may not require = Follow CDC,
Vaccine disability, pregnancy and vaccination of employee’s state/local guidelines
religious beliefs family members (e.g., to provide safe
spouse, children) w orkplace
Employer No " Permissible = NA = Permissible = Foliow CDC,
Recommends Incentives state/local guidelines
Vaccine Offered for to provide safe
(Voluntary) Vaccine w orkplace
Incentives = Permissible = Health contingent HIPAA = Permissible = Follow CDC,
Offered for = No restrictions on incentives limits apply if incentives are = Employer may incentivize state/local guidelines
Vaccine for employee offered through group health family members (e.g., to provide safe

= Consider providing the
incentive to employees w ho
cannot be vaccinated due to
disability, pregnancy and
religious beliefs

plan (e.g., incentive limited to
30% of cost of coverage,
reasonable alternative must
be offered)

spouse, children) to
voluntarily obtain vaccine

w orkplace

! According to the EEOC guidance, incentivesmay be used in voluntary vaccination programs (subject to certain limits). Incentivestied to a mandatory program may be problematic.

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance develops. USI does not provide legal or tax advice. For advice

specificto your situation, please consultan attorney or other professional.
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https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws#K

COVID-19 Vaccine Provided by Employer or Agent? of the Employer (e.g., on-site health fair)

Employer Action

Incentives

ADA Implications

HIPAA Implications

GINA Implications Other Implications

Employer
Requires
Vaccine

Employer
Recommends
Vaccine

(Voluntary)

No Incentives
Offered for
Vaccine

No Incentives

= Permissible

= Must be job-related and
consistent w ith business
necessity

= Subject to reasonable
accommodation for disability,
pregnancy and religious
beliefs

= Permissible

= NA

= NA

= If prescreening does not include
questions about an employee’s
genetic information (e.g., family
medical history), GINA does not
apply withrespect to the
employee®

= Employer may not require
vaccination of employee’s family
members (e.g., spouse, children)

= If prescreening does not include

= Subject to provisions
of Title VII

= Follow CDC,
state/local guidelines
to provide safe
w orkplace

= Follow CDC,

Offered for = Do not need to show pre- questions about an employee’s state/local guidelines
Vaccine screening questions are job- genetic information (e.g., family to provide safe
related medical history), GINA does not w orkplace
apply withrespect to the
employee®
= Permissible for family members,

subject to certain requirements

(prior w ritten authorization,

confidentiality of information)
Incentives = Permissible = Health contingent HIPAA | = Employer may not incentivize = Follow CDC,
Offered for = |ncentives cannot be limits apply if incentives family members (e.g., spouse, state/local guidelines
Vaccine “substantial’ as this may are offered through children) to voluntarily obtain to provide safe

indicate some degree of
coercion fromthe employer to
participate in the vaccination
program

= Consider providing the
incentive to employees w ho
cannot be vaccinated due to
disability, pregnancy and
religious beliefs

group health plan (e.g.,
incentive limited to 30%
of costof coverage,
reasonable alternative
must be offered)

May be further limited by
ADA requirement that
incentives not be
“substantial’

vaccine

w orkplace

This illustration reflects the existing EEOC guidance asit relates to federal EEO laws. It does not reflect state or local laws that may be more restrictive.

> The enployer's agent meansan individual or entity having the authority to act on behalf of, or at the discretion of the employer.
® GINA doesnot currently apply asthe pre-vaccination medical screening questions recommended by the Centersfor Disease Control and Prevention (“CDC”) as of May 27,2021, do not
require an individual to provide a family medical history or any other genetic information. However, shouldthe CDC later modify these questionsto include family medical history or other

geneticinformation, GINA issuesmay arise.

* The term “substantial”isnot definedin the guidance.

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance develops. USI does not provide legal or tax advice. For advice
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https://www.cdc.gov/vaccines/covid-19/downloads/pre-vaccination-screening-form.pdf

