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Guidance Issued on MHPAEA
Comparative Analysis Requirement

As previously reported, the Consolidated Appropriations Act, 2021 (“CAA”) amends the Mental
Health Parity and Addiction Equity Act of 2008 (“MHPAEA”) to require group health plans and
health insurers to conduct a comparative analysis of non-quantitative treatment limitations
(“NQTLs")* imposed on mental health/substance use disorder (“MH/SUD”) benefits as compared to
medical and surgical benefits.

On April 2, 2021, the Departments of Labor, the Treasury and Health and Human Senvices
(collectively, “the Departments”) issued FAQ 45, providing the first guidance on this new
requirement.

Briefly, the FAQ:

= Clarifies thatplans and carriers should now be prepared to make a comparative analysis
available uponrequest.

= Includes alistofelements thatshould be included in a comparative analysis to meetthe
Department's requirements and describes the types ofdocuments thatplans should be
prepared to make available in supportofthe analysis.

= Describes circumstances where a comparative analysis will notbe sufficient, including whenit:

— consists ofconclusoryor generalized statements without specific supporting evidence
and detailed explanations; or

— isamere production ofalarge volume of documents withouta clear explanation ofhow
andwhy each documentis relevant.

! NQTLsare limitson the scope or duration of treatment thatare not expressed numerically. Examplesinclude:

Medical management standardslimiting or excluding benefitsbased on medical necessity.

Priorauthorization or ongoing authorization requirements.

Plan methodsfordetermining usual, customary, andreasonable charges.

Refusal to pay for higher-cost therapiesuntil itcan be shown that a lower-cost therapy isnot effective (also known
as “fail-first” policiesor “step therapy” protocols).

Exclusionsbased on failure to complete a course of treatment.
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= Qutlines the correction and enforcementaction the Departments maytake in the event the plan
has not provided sufficientinformation to review the comparative analysis or where the
Departments determine the planis notin compliance with MHPAEA,

= Allows participants, beneficiaries and their authorized representatives in an ERISA-covered plan
to receive a copy of the comparative analysis upon request.

= Highlightsthatnear-term enforcementefforts will be focused on the following NQTLs:
— Priorauthorization requirements forinpatient services;
— Concurrentreview for inpatientand outpatientservices;

— Standards for provider admission to participate in-network, including reimbursement
rates;and

— Out-of-network reimbursementrates (plan methods for determining usual, customary
and reasonable (“UCR”) charges.

Additional details follow.
BACKGROUND

Mental Health Parity and Addiction Act of 2008

The Mental Health Parity and Addiction Equity Act of 2008 (“MHPAEA”) applies to:

= employers with atleast51 employees offering a group health plans thatprovides forany
MH/SUD benefits, and

= fullyinsured group health plans in the small market?thatare required to provide all essential
health benefits, including MH/SUD benefits .3

Briefly, MHPAEA:

=  Provides that financial requirements (suchas coinsurance and copays) and treatment
limitations (suchas visitlimits) imposed on MH/SUD benefits cannotbe more restrictive than
the predominantfinancial requirements and treatmentlimitations thatapplyto substantiallyall
medical/surgical benefits in a classification.*

=  Prohibits separate treatmentlimitations thatapplyonlyto MH/SUD benefits.

=  Provides that NQTLs maynot be imposed on MH/SUD benefits in anyclassification unless, the
processes, strategies, evidentiarystandards, and other factors are comparable and applied no

? Generally, the small group market isemployerswith 50 or fewer employees (except CA, CO, NY and Vermont —where
small market rulesapply to employerswith fewerthan 100 employees.).

® Certain non-federal government plan may be able to apply foran exemption from MHPAEA. Thereisalso an increased
cost-exemption available, however generally notused asadministratively burdensometo claim and cannot be claimed
year-over-year.

*Ifa plan orinsurer providesMH/SUD benefitsin any one of the following six benefitsclassifications, it must provide
MH/SUD benefitsin ev ery classificationin whichmedical/surgical benefitsare provided. For purposesof MHPAEA, the
six classificationsare:

Inpatient, in-networkbenefits.

Inpatient, out-of-networkbenefits.

Outpatient, in-networkbenefits.

Outpatient, out-of-network benefits.

Emergency care benefits.
= Prescription drugs.

Under outpatient benefits, a plan may use two subclassifications, office visitsand all other outpatient itemsand services.

Othersubclassifications, like generalist vs. specialist, are not permitted.
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more stringentlyfor MH/SUD benefits than for medical/surgical benefits under the terms ofthe
plan (or health insurance coverage) as written and in operation.

= |mposes certain disclosure requirements.

With respect to NQTLSs, the focus is not on whether the final result is the same for MH/SUD benefits
as for medical/surgical benefits, but rather on whether the underlying processes, strategies,
evidentiary standards, and other factors are in parity.

The CAA

The CAA amends MHPAEA to expressly require a group health plan that imposes NQTLs on
MH/SUD benefits to perform and document a comparative analysis of the design and application of
NQTLs. Beginning February 10, 2021, plans (and health insurance carriers) must make a
comparative analysis available to the Departments or applicable state authorities upon request.

THE GUIDANCE

When to make available the NQTL comparative analysis?

As the requirement applies beginning February 10, 2021, plan and issuers should now be prepared
to make their comparative analysis available upon request.

Note the CAA expressly requires that plans and carriers conduct and document the comparative
analysis of the design and application of NQTLSs. It is no longer a best practice.

USI Note. For fully insured plans subjectto MHPAEA, the carrier is responsible for
compliance. For self-funded plans subject to MHPAEA, the employer is ultimately
responsible for compliance. Employers should coordinate with third-party administrators
(“TPASs”) or other vendors to assist in performing this analysis.

What information mustbe made available in response to the Departments’ requestfor documentation
of a comparative analysis?

The FAQ provides additional clarification, including minimum requirements for a comparative
analysis to be sufficient under the law. Briefly, the analysis must contain a detailed, written, and
reasoned explanation of the specific plan terms and practices at issue and include the bases for the
plan’s or carrier's conclusion that the NQTLs comply with MHPAEA. The report developed by the
plan must include comparative analysis specific to each NQTL imposed on a MH/SUD benefit.

At a minimum, sufficient analyses mustinclude a robust discussion of all of the elements listed
below.

1. Acleardescription ofthe specific NQTL, planterms, and policies atissue.

2. Identification ofthe specific MH/SUD and medical/surgical benefits to which the NQTL applies
within each benefitclassification, and a clear statementas to which benefits identified are
treated as MH/SUD and which are treated as medical/surgical.

3. Identification ofany factors, evidentiary standards or sources, or strategies or processes
considered inthe design orapplication ofthe NQTL and in determining which benefits are
subjecttothe NQTL. Analyses should explain whether anyfactors were given more weightthan
others and the reason(s) for doing so, including an evaluationofany specific data used in the
determination.
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4. To the extent the plan or issuer defines anyofthe factors, evidentiary standards, strategies, or
processesin aquantitative manner,itmustinclude the precise definitionsused and any
supporting sources.

5. The analyses, as documented, should explain whetherthere is anyvariation in the application of
a guideline or standard used bythe plan orissuer between MH/SUD and medical/surgical
benefits and, if so, describe the process and factors used for establishing that variation.

6. If the application ofthe NQTL turns on specific decisions in administration of the benefits, the
plan or issuershould identifythe nature of the decisions, the decision maker(s), the timing ofthe
decisions, and the qualifications ofthe decision maker(s).

7. If the plan’s analysesrelyupon any experts, the analyses, as documented, should include an
assessmentofeach expert’'s qualifications and the extentto which the plan or issuer ultimately
relied upon each expert’s evaluations in setting recommendations regarding both MH/SUD and
medical/surgical benefits.

8. Avreasoneddiscussion ofthe plan’s conclusions as to the comparabilityof the proce sses,
strategies, and factors, within each affected classification, and their relative restrictiveness, both
as applied and as written. This discussionshould include citations to anyspecific evidence
considered and anyresults ofanalyses indicating that the plan or coverage is oris notin
compliance with MHPAEA.

9. The date of the analyses and the name, title, and position ofthe person or personswho
performed or participated in the comparative analyses.

A general statement of compliance, coupled with a conclusory reference to broadly stated
processes, strategies, evidentiary standards, or other factors is insufficient to meet this statutory
requirement.

In preparing their report, the guidance suggests that plans should utilize the DOL’s own self-
compliance tool to determine their compliance with MHPAEA. The tool can be accessed at
https://www.dol.gov/sites/dolgov/files/EB SA/laws-and-regulations/laws/mental-health-parity/self-
compliance-tool.pdf.

Plans should be prepared to make available all documents that support the analysis and
conclusions of their comparative analysis. The FAQ and the DOL'’s self-compliance tool include a
list of the types of documents that should be available to support a NQTL analysis.

Examples of documentation of a comparative analysis that would be insufficientfrom the Departments’
perspective.

The guidance provides examples of practices and procedures plans should avoid in responding to a
request for comparative analysis as they are insufficient, including:

=  Production ofa large volume of documents without a clear explanation ofhow and why each
documentis relevantto the comparative analysis.

= Conclusoryor generalized statements, including mererecitations ofthe legal standard, without
specific supporting evidence and detailed explanation.

= |dentification offactors, evidentiary standards, and strategies withouta clear explanation of how
they were defined and applied in practice.

= An analysis thatis outdated due to time, change in plan structure or otherreason.
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Requests from state regulating agencies and participants and beneficiaries.

In addition to the Departments, state regulators, participants, beneficiaries and/or enrollees (or their
authorized beneficiary) can alsorequest a NQTL analysis. As with other requests, plans must be
prepared to make this information available upon request.

The guidance also makes clear that any NQTL analysis must also be provided, free of charge, upon
request as part of an adverse determination appeal under a non-grandfathered group health plan.

Near-term enforcementpriorities

The Departments will focus their enforcement efforts on any NQTL that is brought to their attention
through a complaint or violation. In the absence of such a complaint, the Departments will focus
their enforcement efforts on the following NQTLs:

=  Priorauthorization requirements for in-network and out-of-network inpatientservices;

= Concurrentreview for in-network and out-of-network inpatientand outpatient services;

= Standards for provider admission to participate in a network, including reimbursementrates; and

= OQut-of-network reimbursementrates (plan methods for determining usual, customary, and
reasonable charges).

If a request for a comparative analysis references a specific NQTL, plans should also be prepared
to make available a list of all other NQTLs that they have performed a comparative analysis on. It is
possible that plans may be required to submit analyses for these additional NQTLs.

Penalties

If the Departments conclude, after review of the analyses, that the plan has provided insufficient
information, the Departments can specify the information necessary for the plan to comply with the
request.

If the Departments conclude that the plan is not in compliance with MHPAEA, the plan will be
required to specify what actions they will take to bring the plan into compliance.

= The Act imposes a 45-daycorrective action period where the plan will be required to submitnew
analyses showing thatthey have now come into compliance with MHPAEA.

= |f the planis stillnoncompliantafter the corrective action period, the plan, within 7 days of
receiptof the Departments’ determination of noncompliance, mustnotify allindividuals enrolled
in the plan or coverage that the coverage has been determined to be out of compliance with
MHPAEA.

NEXT STEPS

= Carriers offullyinsured plans should be responsible for compliance with this new requirement.

=  Self-funded plans should coordinate with their third -partyadministrators or carrier partners to
determine ifthey are able to conductthe analysis for the plan. Plans should be prepared to
apply pressure on their TPAs or carrier partners ifthey initiallyrefuse to conductthe analyses.

USI Note. The carriers and TPAs are in the best position to complete these NQTL analyses.
Howewer, if after repeated requests these vendors are still unwilling to provides the analyses,
plans must be prepared to complete the analyses themsehes.
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For more information, reference the DOL guidance at
https://www.dol.gov/sites/dolgov/files/EB SA/about-ebsa/our-activities/resource-center/fags/aca-

part-45.pdf.

USI usi.comllocations

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
dev elops. USI does notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.

These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to US| and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide taxadvice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of awiding U.S. tax-related penalties.
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