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DCAP Update and Other Highlights
from ARPA
Along with the COBRA subsidy, 1 the American Rescue Plan Act of 2021 (“ARPA” or the “Act”),
which was signed into law on March 11, 2021, provides the following additional relief:
▪

For calendar year 2021 only, an increase in the amount of pre -tax salary reduction election for a
dependent care assistance plan (“DCAP” or “dependent care FSA”) to $10,500;

▪

Expansion of tax credits available to employers who voluntarily extend paid sick and family
leave under the Families First Coronavirus Response Act (the “FFCRA”) through September
30, 2021; and

▪

An increase in premium tax credits for calendar year 2021 and 2022 for coverage purchased in
the Marketplace.

While the COBRA subsidy is the most significant requirement for group health plans pursuant to
ARPA, this additional relief is discussed in more detail below.
DEPENDENT CARE ASSISTANCE PLAN RELIEF

For 2021 only, the maximum pre-tax contribution limit to a DCAP has been increased from $5,000
to $10,500 (and from $2,500 to $5,250 for married filing individual returns).
Employers may amend their cafeteria plans to increase the pre-tax salary reduction to this higher
limit for 2021 only. DCAP contributions are tracked on a calendar year. An amendment reflecting
this change must be adopted not later than the last day of the plan year to which the amendment is
effective (for a calendar year plan, by December 31, 2021). This change appears to be optional,
rather than mandatory.
This change does not affect the ability for a plan to offer an unlimited carryover or grace period from
the DCAP that ended in 2020 to 2021.

1

For our discussion on the COBRA subsidy contained in ARPA, please see USI’s National Compliance Update, “Here
Comes the COBRA Subsidy” (March 11, 2021).

This summary is intended to convey general information and is not an exhaustive analysis. This information is subject to change as guidance
dev elops. USI does not provide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.

VOLUNTARY EXTENSION OF TAX CREDITS FOR EMERGENCY PAID SICK AND FAMILY LEAVE
THROUGH SEPTEMBER 30, 2021

As of December 31, 2020, employers are no longer required to provide emergency paid sick leave
and emergency family and medical leave. While the Consolidated Appropriations Act of 2021 did
not extend the requirement to offer FFCRA emergency leave beyond December 31, 2020, it did
extend the availability of tax credits for employers voluntarily providing this paid sick leave and
expanded family and medical leave through March 31, 2021.
ARPA again extends the availability of these tax credits for up to an additional 10 days of paid sick
leave taken between April 1, 2021 and September 30, 2021. The additional tax credits are allowed
even if an employer obtained the maximum amount of tax credits and an employee previously
exhausted paid sick leave or family leave days allowed under the FFCRA prior to April 1, 2021.
Providing such leave remains voluntary as ARPA did not reinstate the required leave under
FFCRA.
ARPA adds two additional reasons to the original six reasons 2 where emergency sick leave may be
provided by employers where:
▪

the employee is seeking or awaiting the results of a diagnostic test for, or a medical diagnosis
of, COVID-19 and such employee has been exposed to COVID-19 or the employee’s employer
has requested such test or diagnosis; and

▪

the employee is obtaining immunization related to COVID-19 or recovering from any injury,
disability, illness, or condition related to such immunization after medical diagnosis thereof.

Employers may now receive tax credits for all the original reasons plus the above additional two
reasons for taking leave.
Under ARPA, these tax credits are not available to employers that discriminate in favor of highly
compensated employees, full-time employees or employees on the basis of employment tenure in
providing the leave.
Where the tax credit is claimed for family leave, ARPA increases the aggregate amount of wages
that may be claimed from $10,000 to $12,000, removing the two-week waiting period on the
emergency FMLA leave.
It is important to note that federal employers are not eligible for these tax credits. Only private
sector employers with fewer than 500 employees, certain state and local governments, and
501(c)(1) federal government instrumentalities are eligible for these tax credits.
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The FFCRA provided that employees were eligible for paid sick time if the employee was unable to work (or telework)
because:
1.
2.
3.
4.
5.
6.

The employ ee is subject to a f ederal, state, or local quarantine or isolation order related to COVID -19.
The employ ee has been adv ised by a health care prov ider to self -quarantine due to concerns related to COVID-19.
The employ ee is experiencing sy mptoms of COVID -19 and seeking a medical diagnosis.
The employ ee is caring f or an indiv idual who is subject to an order as desc ribed (1) or has been adv ised as described in
(2).
The employ ee is caring f or a son or daughter of such employ ee if the school or place of care of the son or daughter has
been closed, or the childcare prov ider of such son or daughter is unav ailable, due t o COVID-19 precautions.
The employ ee is experiencing any other substantially similar condition specif ied by the Secretary of Health and Human
Serv ices in consultation with the Secretary of the Treasury and the Secretary of Labor.
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INCREASED MARKETPLAC E SUBSIDIES

ARPA increases the premium subsidies that certain individuals who purchase health insurance
coverage through the Marketplace exchange will receive and makes certain individuals newly
eligible for subsidies for 2021 and 2022. Individuals who make more than 400% of the federal
poverty level (the “FPL”) will have a cap on their premium costs of 8.5% of their household income.
Ordinarily, individuals who make more than 400% of the FPL do not qualify for premium assistance.
USI Note. Given the expansion of subsidies available to individuals above 400% of FPL,
some large employers (50 or more full-time employees) may see increased exposure to
penalty assessments under the ACA’s employer mandate to the extent coverage is not
offered to full-time employees or is not affordable and full-time employees receive subsidies
in the Marketplace to purchase coverage. 3
EMPLOYER NEXT STEPS

▪

Employers should consider whether they want to increase the maximum pre-tax contribution
limit to dependent care FSAs and, if so, must amend their cafeteria plans accordingly.

▪

Employers should determine whether it makes sense to voluntarily provide paid sick leave and
paid family medical leave to continue to receive tax credits and should review and revise their
policies. Remember that state laws may offer additional leave protections and should be
reviewed.

▪

Large employers subject to the ACA’s employer mandate should be aware that more of their
employees may be eligible for subsidies in the Marketplace for 2021 and 2022. This may
increase the risk of penalty assessment when the employer is not offering group health plan
coverage to at least 95% of full-time employees, offering unaffordable coverage or excluding up
to 5% of full-time employees from an offer of coverage. Employers should continue to regularly
review their exposure to penalties under the ACA. 4

RESOURCE

For a copy of ARPA, visit https://www.congress.gov/117/bills/hr1319/BILLS-117hr1319enr.pdf.
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dev elops. USI does not provide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.
These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.
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Affordability for 2021 is determined based on 9.83% of an individual’s household income or the applicable affordability safe
harbor (W-2, rate of pay or FPL safe harbor) utilized by the plan sponsor.
“A” Penalty: Applies when the large employer does not offer minimum essenti al coverage (generally group health plan
coverage) to at least 95% of all full-time employees and their children to age 26 and one full -time employee receives a
subsidy to purchase coverage in the Marketplace. For 2021, the penalty is $2,700 (annualized) m ultiplied by the total
number of full-time employees in excess of 30.
“B” Penalty. Applies when the large employer offers MEC to at least 95% of full -time employees and their children to age
26, but the coverage is not affordable or does not provide minimum value (MV) or excludes no more than 5% of full-time
employees and one or more full-time employees receives a subsidy in the Marketplace. For 2021, the penalty is the lesser
of:
▪
$4,060 (annualized) multiplied by the number of f ull-time employ ees who receiv e a subsidy ; or
▪
The “A” penalty .
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Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.
IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of avoiding U.S. tax-related penalties.
© 2021 USI Insurance Services. All Rights Reserved.
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