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June 23, 2020 
 

EEOC Antibody Testing Guidance 
in Return to Work Decisions 
 
The Centers for Disease Control (“CDC”) and the Equal Employment Opportunity Commission 

(“EEOC”) are cautioning employers from using antibody testing as part of a return to work strategy. 

This guidance is based on information known to date and could be revised in the future should 

antibody testing become more reliable. For now, antibody testing should not be used in return to 

work strategies.  

USI Note. Group health plans must cover COVID-19 testing, and other services resulting in 

the order for a COVID-19 test, without cost-sharing (i.e., no copays or deductibles), through 

the end of the emergency period (currently July 25, 2020, unless extended or shortened). 

An antibody test in this context would be covered at 100%. Generally, such a test would 

relate to the items and services furnished during a healthcare provider office visit for the 

evaluation of an individual for COVID-19 and is not part of a return to work strategy.  

The following provides additional background.  

WHAT IS AN ANTIBODY TEST FOR COVID-19?  

An antibody test for COVID-191 may tell an individual whether they had a previous infection. 

Although these tests should not be used at this time to determine if an individual is immune, these 

tests can help determine the proportion of a population previously infected with COVID-19 and 

provide information about populations that may be immune and potentially protected. According to 

the CDC, an antibody test may not show the presence of a current infection because it may take 1-

3 weeks after infection to make antibodies. 

As of June 16th, 2020, only 19 tests have Emergency Use Authorization, with most still requiring 

lab-based processing. To date, no antibody test has received FDA approval.  

                                                        

1 For sake of ease, this article uses the term antibody tests. Formally, an antibody test is called a serologic test, specifically 
Serologic assays for SARS-CoV-2 (COVID-19 antibody test).  
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CDC ANTIBODY TESTING GUIDELINES 

On May 23, 2020, the CDC released interim guidance2 for COVID-19 antibody testing in clinical and 

public health settings. Due to the limitations of the test, false-positive test results, lack of FDA 

approval status, and the need for additional data, the CDC directs that antibody testing should not 

be used to make decisions about returning persons to the workplace. Further, antibody tests should 

not be used to make decisions about grouping persons residing in or being admitted to congregate 

settings, such as schools, dormitories, or correctional facilities. 

EEOC ANTIBODY TESTING GUIDELINES 

Citing the CDC guidelines noted above, on June 17, 2020, the EEOC updated Frequently Asked 

Questions (FAQs)3 regarding COVID-19 and the Americans with Disabilities Act (“ADA”), 

Rehabilitation Act, and other EEO laws. In FAQ A.7, the EEOC makes it clear that under the ADA 

an employer may not require antibody testing before permitting employees to re-enter the 

workplace. 

According to the EEOC, an antibody test constitutes a medical examination under the ADA. At this 

time, the antibody test does not meet the ADA’s “job related and consistent with business 

necessity” standard for medical examinations or inquiries for current employees.  

The EEOC points out that an antibody test differs from a viral test to determine if someone has an 

active case of COVID-19. The EEOC has stated in previous guidance that a COVID-19 viral test is 

permissible under the ADA (FAQ A.6).  

EMPLOYER NEXT STEPS 

In light of the CDC and EEOC guidance, employers should not use antibody testing as a part of a 

return to work strategy. Employers should review their return to work strategies with employment 

counsel to ensure compliance with the ADA, state and local law.  

RESOURCES 

▪ CDC COVID-19 Guidance for Businesses and Workplaces: 
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/businesses-
employers.html 

▪ EEOC FAQs “What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, 
and Other EEO Laws” (updated June 17, 2020): https://www.eeoc.gov/wysk/what-you-should-
know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws 

▪ EEOC Coronavirus and COVID-19 Resources: https://www.eeoc.gov/coronavirus  
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2 https://www.cdc.gov/coronavirus/2019-ncov/lab/resources/antibody-tests-guidelines.html 
3 https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws 

https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/businesses-employers.html
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/businesses-employers.html
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/coronavirus
https://www.cdc.gov/coronavirus/2019-ncov/lab/resources/antibody-tests-guidelines.html
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
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These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary 
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.  
 
Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or 
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any 
errors or omission therein. These materials provide general information for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.  
 
IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide tax advice. Accordingly, any discussion of U.S. tax matters contained herein 
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone 
unaffiliated with USI of any of the matters addressed herein or for the purpose of avoiding U.S. tax-related penalties. 
 
© 2020 USI Insurance Services. All Rights Reserved. 


