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Guidance Issued Expanding
Coverage for COVID-19 Testing

On January 10, 2022, the Departments of Labor, Health and Human Senvices, and the Treasury
(together, the “Departments”) issued FAQ Part 51 requiring group health plans to cover, without
cost-sharing, over-the-counter (“OTC”) COVID-19 diagnostic tests obtained without the involvement
of a health care provider. This requirement applies to all group health plans (including self-funded
plans and grandfathered plans). It does not apply to excepted benefits (e.g., dental or vision) and
retiree-only plans.*

This provision is effective for OTC COVID-19 tests purchased on or after January 15, 2022, and
continues for the duration of the Public Health Emergency (currently setto expire January 16, 2022

—however another 90-day extension is expected).?

Briefly:

= Group health plans (and health insurance carriers) mustcover diagnostic OTC COVID-19 tests
obtained withoutthe involvement ofa health care provider without cost-sharing, prior
authorization, or other medical managementrequirements.

= Plans can either reimburse members for their OTC COVID-19 test purchases after manually
submittinga claim, orthe plan may arrange to pay the merchantdirectly (“direct coverage”)
allowing plan members to receive the OTC COVID-19 tests with no costsharing atthe point-of-

sale.

— If the plan provides directcoverage, reimbursementfor OTC COVID-19 tests
purchased outside a preferred network maybe limited to the lesser of $12/testor the
actual costof the test.

— Plans thatdo notprovide for directcoverage mustreimbursethe individual for the full
costof the test.

= Plans mustcover 8 individual at-home OTC COVID-19 tests per person enrolled in the plan per
month. That means a covered familyof 4 can obtain 32 tests per month for free.

! Generally, a retiree-only planisa group health plan that doesnot cover at least 2 employeeswho are current employees.
% For more information, visit https://www.phe.gov/emergency/news/healthactions/phe/Pages/default.aspx

This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
dev elops. USIdoes notprovide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.
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= Plans are notrequiredto cover the cost of OTC COVID-19 tests for employmentand
surveillance purposes.

The following FAQs provide additional details.

Are group health plans required to cover OTC COVID-19 tests without an order or individualized
clinical assessmentby a health care provider?

Yes. Beginning January 15, 2022, group health plans (and health insurance carriers) must cover
diagnostic OTC COVID-19 tests obtained without the involvement of a health care provider without
cost-sharing, prior authorization, or other medical management requirements.

USI Note. Under the existing law, diagnostic OTC COVID-19 tests are covered without
cost-sharing when an individual has an order or individualized clinical assessment from a
health care provider. Such coverage remains in effect. The limits described in this article as
they relate to OTC COVID-19 tests obtained without a health care provider (e.g., 8
tests/month, $12/test when direct coverage is an option) do not apply when an individual
has an order or individualized clinical assessment from a health care provider.

How is the coverage provided?

Plans and carriers may choose whether to provide “direct coverage” for OTC COVID-19 tests to
participants by reimbursing sellers directly without requiring individuals to provide upfront payment
or require participants to purchase the OTC COVID-19 test and then submit a claim for
reimbursement from the plan.

The Departments strongly encourage plans and carriers to adopt a “direct coverage” approach.

What is “direct coverage”?

Direct coverage for OTC COVID-19 tests means that a participant is not required to submit a claim
to seek reimbursement from the plan for the purchase of the test. Instead, the plan makes systems
and technology changes necessary to process the plan’s payment to the preferred pharmacy or
retailer directly (including direct-to-consumer shipping programs) with no upfront out-of-pocket
expenditure.

A plan must take reasonable steps to ensure that participants have sufficient accessto OTC
COVID-19 tests, through an adequate number of retail locations (including both in-person and
online). Whether there is adequate access should be determined based on all relevant facts and
circumstances, such as the locality of participants under the plan and current utilization of the plan’s
pharmacy network. Plans should communicate with members to ensure that participants are aware
of key information needed to access OTC COVID-19 tests, such as dates of availability of the direct
coverage program and participating retailers or other locations.

If the plan is unable to meet the requirements of the direct coverage safe harbor, the plan must
provide for the full reimbursement of OTC COVID-19 tests. This may occur, for example, when
there are substantial delays for obtaining a COVID-19 test through a direct-to-consumer shipping
program versus obtaining other items through this same program.
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Can the plan limitcoverage onlyto OTC COVID-19tests that are provided through preferred
pharmacies or other retailers?

No. Generally, a plan or carrier may not limit coverage only to tests that are provided through
preferred pharmacies and other retailers.

A plan that provides for direct coverage of OTC COVID-19 tests in accordance with the guidance
may limit reimbursement for OTC COVID-19 tests from non-preferred pharmacies and other
retailers to the lesser of (1) the actual price, or (2) $12/test.?

Plan provides direct coverage.

If a plan has setup a network of preferred stores, pharmacies, and online retailers atwhich a
participantcan obtain a test with no out-of-pocketexpense atthe point-of-sale, the participant
can still obtain tests from other retailers outside of that network. The plan mayreimburse ata
rate of upto $12 perindividual test(or the costof the test, if less than $12).

Plan does not provide direct coverage.

If a plan has notsetup a network of preferred stores, pharmacies, and online retailers atwhich
a participantcan obtain a testwith no out-of-pocketexpense atthe point-of-sale, the participant
will be reimbursed the full cost of the test. For example, the participantbuys a two -pack of tests
for $34, the plan would reimburse $34 (as opposed to $24 had the plan setup a network for
individuals to obtain the testwithoutan out-of-pocketexpense).

How many OTC COVID-19 tests mustthe plan provide without cost-sharing?

A plan or carrier may limit the number of OTC COVID-19 tests purchased by a participant without
the involvement of a health care provider to no less than 8 tests per 30-day period (or per calendar
month). For a covered family of 4, this means the plan must provide for up to 32 tests in a month.*

What is the effective date?

Plans and carriers are required to cover OTC COVID-19 tests purchased on or after January 15,
2022. Plans and carriers may, but are not required to, provide such coverage for OTC tests
purchased before January 15, 2022.

The guidance confirms that the non-enforcement relief for mid-year changes to an SBC remains
available with respect to this change.®

% Ifa plan limitsreimbursementfor OT C COVID-19 testsfrom non-preferred sellers, pharmacies, or retailersto $12 pertest,
the plan must calculate the reimbursementbased on the number of testsin a package.

* Some OTC COVID-19 testsare sold in packagescontainingmore thanone test. In applying the quantity limit of 8, plans
may count each test separately, even ifmultiple testsare sold in one package.

® FAQ 42. The Departmentswill nottake enforcementaction against any plan orissuerthat makessuch modificationto
provide greater coverage related to the diagnosisand/or treatment of COVID-19, without providing at least 60 days
advance notice. Plansand issuers must provide notice of the changesassoon as reasonably practicable.
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https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/our-activities/resource-center/faqs/aca-part-42.pdf

Are plans permitted to address suspected fraud or abuse?

Yes. Plans and carriers may take reasonable steps to prevent, detect, and address fraud and
abuse.

For example, a plan may require:

= An attestation thatthe OTC COVID-19 test was purchased bythe participantfor personal use,
not for employmentpurposes, has notbeen (and will notbe) reimbursed byanother source, and
is not for resale.

= Documentation of proofof purchase with a claim for reimbursementforthe costofan OTC
COVID-19 test (e.g., the UPC code for the OTC COVID-19 test and/or a receiptfrom the seller
of the test, documenting the date of purchase and the price of the OTC COVID-19 test).

Are plans required to cover OTC COVID-19tests that are for employment purposes?

No. Consistent with earlier guidance, plans are not required to provide coverage of testing
(including an OTC COVID-19 test) that is for employment purposes.

How can plans facilitate access to, effective use of, and promptpaymentfor OTC COVID-19 tests?

Plans and carriers may provide education and information resources to support consumers seeking
OTC COVID-19 testing, provided the resources make clear that the plan or carrier provides
cowverage for, including reimbursement of, all OTC COVID-19 tests under the guidance. This may
include:

= information on the difference between OTC COVID-19 tests and othertests ordered by a
provideror processed in alaboratory,

= quality andreliabilityinformation for specific testing products,

= howto obtain a testdirectly from the plan withoutcost-sharing (the directcoverage option, if
applicable),and

= howto submitaclaim (paper or electronically) and receive reimbursementdirectlyfrom the plan.
EMPLOYER NEXT STEPS

Employers should:

= Discussthis expanded coverage with their carriers and TPAs, including whether the carrier or
plan will provide for directcoverage of OTC COVID-19 tests.

=  Considernotifying participants ofthe expanded coverage and how to obtain free OTC COVID -
19 tests.

RESOURCES

= FAQ 51, https://www.dol.gov/sites/dolgovffiles/EBSA/about-ebsalour-activities/resource-
center/fags/aca-part-51.pdf

= ConsumerFAQ, https://www.dol.gov/sites/dolgovifiles/EBSA/about-ebsa/our-activities/resource-
center/fags/how-to-get-your-at-home-over-the-counter-covid-19-test-for-free.pdf

USI usi.com/locations
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This summary is intended toconvey general information and is notan exhaustive analysis. This information is subject tochange as guidance
dev elops. USI does not provide legal or tax advice. For advice specific to your situation, please consult an attorney or other professional.

These materials are produced by USI Insurance Services for educational purposes only. Certain information contained in these materials is considered proprietary
information created by USI. Such information shall not be used in any way, directly or indirectly, detrimental to USI and/or their affiliates.

Neither USI nor any of its respective representatives or advisors has made or makes any representation or warranty, expressed or implied, as to the accuracy or
completeness of these materials. Neither USI nor their respective representatives or advisors shall have any liability resulting from the use of these materials or any
errors or omission therein. These materials provide general infor mation for the use of our clients, potential clients, or that of our clients’ legal and tax advisors.

IRS Circular 230 Disclosure: USI Insurance Services and its affiliates do not provide taxadvice. Accordingly, any discussion of U.S. tax matters contained herein
(including any attachments) is not intended or written to be used, and cannot be used, in connection with the promotion, marketing or recommendation by anyone
unaffiliated with USI of any of the matters addressed herein or for the purpose of awiding U.S. tax-related penalties.
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